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Opi nion by Drost, Adm nistrative Tradenmark Judge:

On Septenber 18, 1998, Knoll, Inc. (applicant) filed a
trademark application to register the mark STONES (typed
drawi ng) for goods identified as “office and residenti al

furniture” in International dass 20.°

! The abovenentioned application to register is based on an
al l egation of a bona fide intention to use the mark in comerce.
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The Examining Attorney ultimately refused to register
the mark on the ground that the mark, when applied to the
goods, is deceptively m sdescriptive under Section 2(e)(1)
of the Trademark Act. 15 U S.C. 8§ 1052(e)(1l). After the
Exam ning Attorney made the refusal final, applicant filed
a notice of appeal. Both applicant and the Exam ning
Attorney have filed briefs, and an oral hearing was held at
t he request of applicant.

We affirmthe Exam ning Attorney’s refusal to
regi ster.

The Exam ning Attorney’ s position is that the mark
STONES i s deceptively m sdescriptive when used in
connection with office and residential furniture. The
Exam ning Attorney relies on dictionary definitions of the
word “stone” and printouts from an online database and the
I nternet. The database printouts show that the term
“stone” is used to describe furniture.

Hs white-wall ed roons furni shed with over-scal e
furniture often nade fromstone, tinber or w cker -

still constitute many people’s idea of “the California
| ook.” San Francisco Chronicle, April 14, 1999, p.
1/Z1 (Hone).

Padraig O Murchu, who mnes the Wckl ow nmountains for
500-miIlion-year-old quartzite to make his stone
furniture, which he calls “the newest antique
furniture you Il ever find.” New York Daily News,

March 14, 1999, p. 22.
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Fromthe Internet, the Exam ning Attorney included
information that showed that stone is used to nake
furniture. The information fromthe RMG Stone Products,
Inc. website contains the followng information: “The
Vernmont Marble & Granite Manufacturer of Fine Stone
Products.” The |ist of stone products that follows
includes “Marble & Granite Furniture” and “Wiite Marble &
Granite Bal ance Tables.” The Exami ning Attorney al so made
of record evidence fromthe Leel anau Furniture Show
website, which included an entry under “Stone.” This entry
continued by describing stone as “Enduring. Tineless.
Infinitely variable. In weight and in color, stone | ends
strength.” The pictures under the heading “stone” were for
a “stone lanmp” in which the base was covered with snall
stones and anot her picture for “outdoor furniture.” The
Exam ni ng Attorney concl udes by arguing: “Because
applicant’s office and residential furniture wll
apparently neither be conposed of nultiple stones per piece
nor constructed of singular |arge stones adapted to
function as single itens of furniture, and because
consunmers are likely to believe the furniture is conmposed
of or from stones, the proposed mark as used in connection
with applicant’s goods is deceptively m sdescriptive.”

Exam ning Attorney’s Appeal Br., p. 4.
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In response to the refusal to register, applicant
makes several arguments. First, it argues that its
furniture has a snooth appearance and that consuners woul d
not believe that it is made of stone. Applicant’s Appeal
Br., p. 3. Second, it asserts that the termwas not
selected to describe a feature of the products, but rather
“the mark suggests a random col |l ection of “stones” or
nature objects.” 1d. at 4. Third, applicant’s mark is the
pl ural word STONES and not the singular word STONE, and the
plural is not descriptive for furniture made of stone.
Applicant’s conclusion is that its mark “STONES has not hi ng
to do with ‘stone’ or in trying to mslead or deceive
consuners into believing that Applicant’s goods are nade of
‘stone’ or ‘stones’... Applicant respectfully submts that
consuners would not be msle[]d into believing that
Applicant’s furniture is actually conprised of numerous
‘stones’ glued together.” Applicant’s Appeal Br., pp. 6-7.

The issue in this case is whether the term STONES i s
deceptively m sdescriptive of applicant’s goods. |n cases
i nvol ving the issue of m sdescriptiveness, we apply the
foll owi ng test:

The test for deceptive m sdescriptiveness has two

parts. First we nust determne if the matter sought

to be registered m sdescribes the goods. |If so, then

we nmust ask if it is also deceptive, that is, if
anyone is likely to believe the m srepresentation.
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ol d Seal Co. v. Weks, 129 F. Supp. 928 (D.D.C. 1955),
aff'd sub nom S.C._Johnson & Son v. Gold Seal Co.,
230 F.2d 832 (D.C. Cir.) (per curiam, cert. denied,
352 U.S. 829 (1956). A third question, used to

di stingui sh between marks that are deceptive under
Section 2(a) and marks that are deceptively

m sdescri ptive under Section 2(e)(1l), is whether the
m srepresentation would materially affect the decision
to purchase the goods. Cf. In re House of Wndsor,

| nc., 221 USPQ 53 (TTAB Dec. 14, 1983).

In re Quady Wnery, Inc., 221 USPQ 1213, 1214 (TTAB 1984).

The abovenenti oned evi dence supports the Exam ning
Attorney’s position that the term*“stone” describes a type
of furniture that is made of stone. There is furniture
that not only is nade fromstone material such as narble,
granite, and quartzite, but it is referred to as “stone
furniture.” Therefore, we conclude that the termwould be
nmerely descriptive of furniture nade of stone. Simlarly,
the term “stone” would deceptively m sdescribe furniture
t hat was not nmade from stone.

Appl i cant argues that potential purchasers of
applicant’s furniture will not be deceived into believing
that the goods are nmade of stone (Appeal Br., p. 5. It is
inmportant at this point to observe that applicant’s
identification of services reads sinply “office and
residential furniture.” At several points in its papers,
appl i cant describes its goods in nmuch nore narrow terns.

It refers to its goods as “low elliptical tables and
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seats.” It refers toits furniture as “highly stylized”
and a “uni que design.” However, these descriptions of
applicant’s furniture in its papers do not |limt the goods
described in the application.

We are constrained to consider the issue of
m sdescri ptiveness based on the goods as described in the

application. QOctocom Systens Inc. v. Houston Conputers

Services Inc., 918 F.2d 937, 16 USPQ2d 1783 (Fed. G r

1990) (“The authority is legion that the question of
registrability of an applicant's mark nust be deci ded on
the basis of the identification of goods set forth in the
application regardl ess of what the record nay reveal as to
the particular nature of an applicant's goods, the
particul ar channels of trade or the class of purchasers to

whi ch sal es of the goods are directed”); In re Vehicle

| dentification Network, Inc., 32 USPQRd 1542 (TTAB 1994)

(Descriptiveness of mark in an intent-to-use application
determ ned by services identified in application). |ndeed,
the “fact that the true nature of the product m ght appear
on the [ abel for the goods or on other matter used in
connection therewith cannot serve to alter the deceptively
m sdescri ptive character of the mark in issue.” Anerican

Meat Institute v. Horace W Longacre, Inc., 211 USPQ 712,

723 (TTAB 1981). Therefore, even if applicant’s purchasers
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will ultimately realize that its goods are not made of
stone or that the termis associated with a well-known
desi gner and artist, these factors do not avoid a

determ nation that the termis deceptively m sdescriptive.

Appl i cant al so argues that the mark is not
m sdescri ptive because the termfor which it seeks
registration is not STONE but STONES. While applicant
“acknowl edges that furniture can be conposed of stone,”
(Response dated Novenber 5, 1999, p. 2), the “trademark
applied for is STONES (plural) and Applicant respectfully
subm ts that the mark STONES does not describe or
m sdescri be” ...the goods. Applicant’s Appeal Br., p. 5.
Furthernore, applicant argues that “[e]ven if the mark
STONES coul d be considered descriptive, it is not
deceptively m sdescriptive. That is so because when
furniture is nade from stone, the singular is always used
to describe it, never the plural.” Reply Br., pp. 1-2.

W reject applicant’s argunent because the plural form
of the word does not change the neaning of the word
“stone,” and the nere pluralizing of a termis not
sufficient to convert this unregistrable terminto one that

is registrable. WIson v. Delaunay, 245 F.2d 877, 114 USPQ

339, 342 (CCPA 1957) (“There is no material difference in

the trademark sense between the singular and plural form of
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the word ‘ Zonbie’ and they will therefore be regarded as

the sane mark”). See also In re Sarjanian, 136 USPQ 307,

308 (TTAB 1962) (sane); In re Directional Mrketing Corp.,

204 USPQ 675, 677 (TTAB 1979) (addition of the letter “S

did not overcone surnane refusal); and In re Luis

Cabal l ero, S. A, 233 USPQ 355, 357 (TTAB 1984) (“Nor does

it matter that the subject matter of the application is a
plural (or possessive) formof a name”).

In addition, there is the anal ogous principle that
even the slight msspelling of a descriptive term does not

overcone a refusal to register. 1n re Quik-Print Copy

Shops, Inc., 616 F.2d 523, 205 USPQ 505 (CCPA 1980) (QUI K-

PRINT); In re Hercules Fasteners, Inc., 203 F.2d 753, 97

USPQ 355 (CCPA 1953) (FASTIE); and In re O ganik

Technol ogies, Inc., 41 USPQRd 1690 (TTAB 1997) (ORGANI K).

We have held that even a different term which | ooked and
sounded |ike a generic term was itself deceptively

m sdescriptive. Anmerican Meat Institute, 211 USPQ at 723

(BAKED TAM deceptively m sdescriptive for a chopped, forned
turkey neat product).

Applicant’s plural ending of, in this case a
m sdescriptive term is even less distinctive because, at
best, it may be viewed as a slightly unusual use of the

word “stone,” or it may viewed as a termused to describe
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furniture or a set of furniture itens nmade from nore than
one type of stone or from several individual stones. See,
e.g., RMG Stone Products website (“marble and granite
furniture” and “white marble and granite bal ance tables”).
Because applicant’s furniture is not nade from stone in any
way, the term would be deceptively descriptive of the
goods.

Finally, applicant has submtted copies of severa
regi strations that include the term*“stones” w thout a
disclainmer. Nearly all of these registrations are for
goods that are not nmade of stone, i.e., beer, nodens,
conput er hardware, underwear, tires, soaps, and skate
wheel s. The registrations to which applicant refers hardly
denonstrates that the term “stones” woul d not be
m sdescriptive of goods when the evidence establishes that
there is a type of furniture known as “stone furniture” and
applicant’s furniture is not made of stone.

Deci sion: The Exam ning Attorney’s refusal to
register the mark STONES on the ground that it is
deceptively m sdescriptive of applicant’s residential and

office furniture is affirned.



